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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.1206/12 

                 State                      

                  -vs- 

           i) Bhagaban Das, 

    ii) Rantu Das and 

  iii) Mantu Das ..…….. Accused persons.  

u/s-448/427/34 IPC 

EVIDENCE RECORDED ON  : 12.08.15, 12.10.15, 28.03.16,     

     19.12.16, 18.02.17 & 12.04.18. 

ARGUMENTS HEARD ON   : 30.07.18. 

JUDGMENT DELIVERED ON  : 30.07.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  R. Patowary, A.P.P. 

For the Accused    : Smti. D. Barman, Advocate. 

 

J U D G M E N T 

 

1.     The prosecution case, in a nut shell, is that an FIR was filed in the 

Nalbari PS by the informant Malabika Das on 10.09.12 against the accused 

persons namely Bhagaban Das, Bile Das, Rantu Das, Mantu Das, Nibedita Das 

and Moina Das alleging inter alia that the accused persons and the informant 

have a dispute over land and accordingly a suit was proceeding in the concerned 

court and the land was attached as per court order. That on, 10.09.12 at about 

09.30 am, in the morning, the accused persons entered into the disputed land 



G.R. Case No.1206/12 

 

Page No.2 

and damaged the trees and the walls of the kitchen and a pan shop situated near 

the road of the land. Hence, the case. 

2.   On receiving the case, the Nalbari P.S. registered Nalbari P.S. Case 

No.646/12 u/s-448/427/34 IPC and started investigation. On completion of 

investigation the I.O laid charge-sheet against the accused persons namely 

Bhagaban Das, Rantu Das and Mantu Das u/s-448/427/34 IPC. 

3.   In pursuance of the process issued, the accused persons appeared 

before the court and on their appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused persons. 

Thereupon prima facie case was found against the accused persons u/s-

448/427/34 IPC and the particulars of the offences u/s-448/427/34 IPC were 

read over and explained to the accused persons and they were asked whether 

they will plead guilty of the offences charged or claimed to be tried. They had 

pleaded not guilty and claimed to be tried. 

4.  During the trial, the prosecution side examined nine witnesses 

including the I.O. 313 Cr.P.C. statement of accused persons were of complete 

denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION  

 

   •  Whether the accused persons namely Bhagaban Das, Rantu 

Das and Mantu Das in furtherance of common intention on 10.09.12, at about 

9.30 am, at Sonpur, Ward No.9 under Nalbari PS committed criminal trespass by 

entering into the house of informant Sri Malabika Das used as a human dwelling 

and thereby committed an offence punishable u/s 448  I.P.C.? 

   •  Whether the accused persons namely Bhagaban Das, Rantu 

Das and Mantu Das in furtherance of common intention on 10.09.12, at about 

9.30 am, at Sonpur, Ward No.9 under Nalbari PS with intent to cause, or knowing 

that the accused persons are likely to cause wrongful loss or damage to the 
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informant, caused the destruction of trees, walls of the kitchen and the pan shop 

belonging to the informant and thereby committed an offence punishable u/s-427 

I.P.C.? 

   

                         DISCUSSION, DECISION AND REASONS 

 

6.        PW.1 is Mala Das @ Malabika. She deposed that her father’s name 

is Pabitra Das. She stated that she had a land dispute with the accused persons 

regarding 5 lecha of land. The land has been seized by police. That on 10.09.12, 

at about 9.30 am, in the morning, the accused persons entered into her land and 

broke the walls of the kitchen, damaged the trees and also damaged one big 

shop. She ran to the police station. She tried to resist the accused persons, but 

they did not pay any heed to her, so, she had to go to the police station. Later, 

police went to the place of occurrence, but they did not seize anything. The 

accused persons also took away the tin roofs. They took the articles after 

breaking the kitchen wall. Ext.1 is the FIR and Ext.1(1) is her signature. 

7.         In her cross-examination, she deposed that FIR was filed as per 

her version. The address of the FIR is also written as per her version. She stated 

her father’s name wrongly because police refused to take the case. The land 

where dispute took place belongs to one Srimati Das. After marriage of Srimati, 

she stayed in her parental house. Her mother’s name is Srimati Das and father’s 

name is Pabitra Das. She has no brother and sister. In her Voter ID, her father’s 

name is wrongly stated as Suren Das. Hemen and Dipak are not known to her. 

She has been inserted in the suit in place of Srimati Das as her successor. It is 

not a fact that she has been inserted as a party as adopted daughter of Srimati 

Das. In the 5 lecha of land, there is house, shop, kitchen and trees. The land is 

near the railway station. It is not a fact that court had declared the disputed land 

in favour of the accused persons during the time of the incident. Srimati Das has 

expired on 18.05.12. It is not a fact that she is not relative of Srimati. It is not a 

fact that she has falsely filed this case in order to grab Srimati’s land. It is not a 

fact that she has given her name differently in different cases and filed many 

cases. It is not a fact that the accused had not committed any incident and she 
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has falsely filed this case. The accused persons filed a case u/s-144 CrPC. It is 

not a fact that she filed this case for misappropriating the land belonging to the 

accused persons. 

8.         PW.2 is Prabin Malakar. He deposed that he knew the informant 

and the accused persons. On 10.09.12, at about 9.30-10.00 am, he was in his 

shop situated behind the railway station and at that time, he saw the accused 

persons shifted their bamboo walls inside their own campus. After a few minutes, 

he closed his shop and went away. 

9.         In his cross-examination, he deposed that he does not know 

where was the actual house of the informant. He does not know whether the 

informant is the real daughter of Srimati Das. He does not know the name of the 

father of informant. He also does not know the name of Srimati’s husband. 

10.         PW.3 is Sangita Das. She deposed that she knew the informant 

and the accused persons. On 10.09.12, at about 9.30-10.00 am, in the morning,  

she was in her own house. At that time, police came and asked her the 

whereabout of Malabika Das. Malabika Das who is her paternal aunt came and 

police stated before them that they have seized the land and therefore, they are 

unable to use the land. Police had planted red mark in the land. She stated that 

police stated that they and the accused persons were unable to use the land until 

the final order of the court. After police left, the accused persons came to the 

land and broke the walls of the house and took away the same. Accused also cut 

some trees and also damaged a shop. Thereafter, her aunt went to the police 

station and filed this case. She stated that she gave her statement before the 

police. 

11.         In her cross-examination, she deposed that her father’s name is 

Mahendra Das and informant’s father name is Pabitra Das. Pabitra Das is her 

grandfather. She does not know when Srimati Das was married to Pabitra Das. 

She has been staying in that place since after her birth. She does not know 

whether her father was staying before her birth. There are two houses in their 

boundary. She knows that accused persons have not got the title of the land. 

Ramu Das is not the father of Malabika. Her mother and she were present at 

their house during the occurrence. Police has seized their courtyard. She cannot 

state how much land was there within their frontyard, house and shop. There 
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were trees in the land that were seized. It is not a fact that she is not the niece 

of Mala Das. It is not a fact that her father’s house is at Nagaon and she resides 

in Nagaon. It is not a fact that she and the informant have filed this case falsely. 

12.         PW.4 is Abani Das. He deposed that he knew the informant and 

the accused persons. One day, at about 9.30-10.00 am, in the morning, in the 

year 2012, a fight was going on in the house of Mala Das and Bhagaban Das. At 

that time, police came to the scene and inserted red cloth in the disputed land. 

Police asked them to put their signature in a piece of paper. Ext.2 is the piece of 

paper and Ext.2(1) is his signature. 

13.         In his cross-examination, he deposed that police took his signature 

in a blank paper. He stated that the father of Mala Das is Pabitra Das and Pabitra 

Das hails from Sonpur. He does not know Ramu Das. He does not know whether 

the land belongs to Narayan Das where Mala Das was residing. 

14.         PW.5 is Rana Das. He deposed that he knew the informant and the 

accused persons. On 10.09.12, in the morning, at about 7 am, he went to 

Guwahati. He was called from his house and informed that police had visited 

their house. He came to his house in the afternoon, at about 1.30 pm and saw 

that the kitchen was broken and the articles which were inside the house were 

absent and the shop was also broken. He also saw that the trees were cut down. 

His mother informed that Rantu Das, Mantu Das, Bhagaban Das and Bilebala Das 

had damaged their kitchen, shop and taken away their household articles. Police 

arrived again at 3.00 pm in the afternoon. The total damages were amounting to 

Rs.70,000/-. 

15.         In his cross-examination, he deposed that informant's father's 

name is not Ramu. All the witnesses are belonging to the same family. He knows 

that a case was proceeding regarding the disputed land. Police had restrained 

them from entering the disputed land. Mala is his paternal aunt. It is not a fact 

that his father's house is at Nagaon. It is not a fact that Srimati Das used to 

reside in 5 lecha of land belonging to the accused and when the accused got the 

possession of the land, they had taken possession after death of Srimati Das and 

had falsely filed this case using informant. Srimati Das expired about 6/7 years 

ago. It is not a fact that Srimati Das had no child. He came to the place of 

occurrence after 2½ hours of the incident. About four cases were proceeding 
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against the accused persons. He does not know the total amount of the disputed 

land.   

16.         PW.6 is Indrani Das. She deposed that she does not know 

Malabika, but she knew one Mala and her father's name is Pabitra Das. She knew 

the accused persons. On 10.09.12, at about 9.30-10.00 am, police came to their 

residence and inserted red cloth in their boundary and restrained both the sides 

from entering into the land. Thereafter, accused Bhagaban Das, Rantu Das, 

Mantu Das, Nibedita Das, Moina Das and Bilebala Das forcibly entered into their 

kitchen and damaged the same and took away the walls of the kitchen. They also 

cut down few trees and took away the tin roofs. They also took away some bricks 

of the kitchen and threw their kitchen utensils here and there. At that time she, 

her mother and her sister were present in the house. Thereafter, they filed the 

case. 

17.         In her cross-examination, she deposed that informant is her 

father's sister. She does not know the name of her grandfather. The name of the 

father of Mala is Pabitra Das. Police restrained them from entering into the land 

stating that the land belongs to the accused persons. Informant has filed four 

other cases  against the accused. The house of the accused is beside the road 

and the fight took place in that place where the accused had parked their cycle. 

Trees are in front of the house of the accused. It is not a fact that before police 

she did not state that the accused broke their kitchen, took away the bricks and 

tin roofs. It is not a fact that before police she did not state when the incident 

took place. She did not know whether the accused had allowed her aunt to 

reside in that place. It is not a fact that after the accused persons' aunt expired, 

they had conspired to grab the land. It is not a fact that she does know anything 

about the incident and falsely deposed for the sake of the informant. It is not a 

fact that accused had not damaged their house and had not taken away their 

household articles. 

18.         PW.7 is Dipali Das. She deposed that she does not know Malabika, 

but she knew informant Mala. She also knew the accused persons. On 10.09.12, 

at about 9.30-10.00 am, in the morning, she was in the house of her daughter. 

At that time, police came to their house and had attached and land. They had 

restrained both the parties from entering into the said land. After police left, 
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accused Rantu Das, Mantu Das, Bhagaban Das, Bile Das, Nibedita Das and Moina 

Das broke their kitchen and their shop and took away many articles. They also 

cut down some trees. Thereafter, they approached the police. Police came to 

their residence. 

19.         In her cross-examination, she deposed that she, her daughter and 

Mala went to the police station. Mala is her sister-in-law. Her husband's father is 

late Suren Das. Police recorded her statement on the day of the incident. The 

boundary of Mala and accused are the same. The accused persons did not have a 

house in that land previously. It is not a fact that she did not state before police 

that on 10.09.12, at about 9.30-10.00 am, in the morning, she was in her 

daughter's house, police arriving at her daughter's house and attached the land, 

police restrained both the sides from entering inside the land, after police left 

accused Rantu Das, Mintu Das, Bhagaban Das, Bile Das, Nibedita Das and Moina 

Das damaged their kitchen and shop and took away the articles. The accused 

persons' aunt was Srimati Das. She does not know where Srimati Das was 

married. Srimati Das passed away 6/7 years ago. Srimati Das stayed in her 

mother's house. It is not a fact that accused persons have not broken their shop 

and kitchen. It is not a fact that the accused persons have not cut away their 

trees. It is not a fact that she has falsely deposed for the sake of the informant. 

20.         PW.8 is Rohit Das. He deposed that he did not know Malabika, but 

he knew the accused persons. On 10.09.12, at about 9.00-10.00 am, in the 

morning, he went to his college. After coming from his college, at about 4.00 pm, 

he saw some trees of his boundary were damaged, a wall of the kitchen was 

damaged. Police seized some broken articles and took his signature. Ext.2 is the 

seizure list and Ext.2(2) is his signature. 

21.         In his cross-examination, he deposed that his grandmother's name 

is Khirobala Das and grandfather's name is Suren Das. Mala's father's name is 

Pabitra Das. Mala is his father's sister.  He has not seen those articles which have 

been seized by the police in the court. 

22.         PW.9 is I.O Bhaskar Dewgharia. He deposed that on 10.09.12, he 

was working as Attached Officer in Nalbari PS. On that day, informant Malabika 

Das lodged an FIR in the Nalbari PS which was received by the O.C of Nalbari PS 

and registered Nalbari PS Case No.646/12 u/s-448/427/34 IPC. He was given the 
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task of investigation. Accordingly, he examined informant Malabika Das in the 

police station. Thereafter, on 10.09.12 itself, he went to the place of occurrence 

and he drew the sketch map and examined the witnesses namely Sangita Das, 

Prabin Malakar, Abani Das Rina Das, Dipali Das, Indramoni Das, Bikash Pathak 

and Joon Das. He seized fifteen numbers of wooden batam and twenty eight 

numbers of wooden takta and four numbers of broken tin roofs and one door of 

the shop and eight numbers of door plank. Ext.2 is the seizure list and Ext.2(3) is 

his signature and articles are given in zimma to Mala Das. The accused appeared 

in the police station on 13.09.12. He recorded the statements of the accused and 

arrested Bhagaban Das, Rantu Das and Mantu Das. They were allowed to go on 

bail. Thereafter, on completion of investigation, he filed charge-sheet against the 

accused persons namely Bhagaban Das, Rantu Das and Mantu Das u/s-

448/427/34 IPC. Ext.3 is the charge-sheet and Ext.3(1) is his signature. 

23.         In his cross-examination, he deposed that he recorded the 

statement of witness Indrani Das. She did not state before him that the accused 

persons took away three numbers of bamboo walls. She did not state before him 

the specific time of the incident. Witness Dipali Das did not state before him that 

accused cut down trees of her boundary and damaged the articles of the kitchen 

and her household articles. Sketch map has not been forwarded with the charge-

sheet. He has not mentioned  in Ext.2 i.e. seizure list from whom the articles 

have been seized, but they were seized as shown to him by the complainant. 

24.         These are the materials on record. 

                                Offence u/s-448 IPC 

25.         Section 442 IPC defnies the offence of house trespass. Sec.442 

IPC states that- to establish offence u/s-448 IPC, it must be proved by the 

prosecution that entry was made inside the complainant's house with intent to 

commit an offence or intimidate or insult or annoy the complainant who was in 

the possession of the property. House trespass being essentially a criminal 

trespass intention to commit an offence or to insult, annoy or to intimidate must 

be present. 

26.         So far as the allegations against the accused for commission of 
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criminal trespass is concerned, upon perusing the evidence of informant, it is 

seen that informant has alleged that the disputed land belongs to her mother 

Srimati Das. Investigation officer has failed to collect any document in order to 

support the fact that the land belonged to Srimati Das. Furthermore the 

informant alleged that on the relevant day police had visited the land and 

attached the same. Further informant stated that after the police left the land, 

the accused damaged walls of their kitchen, cut a few trees and also damaged a 

shop situated in that land. P.W.2 Prabin Malakar who had a shop near the 

relevant place of occurrence however stated that accused had shifted walls of 

their own house in the plot of land. Therefore P.W.2 has not  supported the 

informant. No attachment order was seized by the investigation officer. Nor any 

such police personnel was questioned who came to attach the property. Had such 

police personnel been examined as a witness it would have been clear as to 

which court had passed such attachment orders and whether there was any 

attachment of the admittedly disputed land. It is the prosecution’s case that the 

accused had trespassed inside a property that was attached by a court. Had that 

been the case, the informant should have informed the court whose order the 

accused had violated. But that was not done by the informant. In order to 

buttress the fact that the informant’s kitchen, shop and trees were damaged, 

prosecution adduced evidence of P.W.3 informant’s niece who stated that the 

land that was attached by police did not have any house but had a few trees only 

and that land was in their courtyard. Therefore P.W.3 also did not support the 

informant regarding the fact that there was a kitchen and shop in the disputed 

land. Moreover P.W.3 is the niece of the informant and is therefore an interested 

witness and more likely to support the informant. Hence her evidence cannot be 

considered as reliable one. P.W.4 Abani Das is projected as a seizure witness by 

the prosecution. But this witness stated that his signature marked as Exhibit 2(1) 

was obtained in a blank paper in Exhibit 2. Hence this witness did not support 

the factum of seizure by the investigation officer. P.W.5 Rana Das is a hearsay 

witness. P.W.6 Indrani Das although stated that accused had taken away a 

kitchen wall, cut down trees, took tin roof, she stated that the place where the 

fight took place was a cycle stand where the accused parked their cycles. This 

witness also is an interested witness as she is the niece of the informant and is 

likely to depose in favour of the informant. Hence her evidence cannot be a 

reliable one. In the same tune as P.W.6, P.W.7 informant’s sister in law and P.W.8 
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Rohit Das both deposed that the boundary of the informant and the accused 

person is the same one. P.W.7 also stated that accused had house in the disputed 

land. Therefore prosecution has failed to bring out clear evidence whether the 

informant or the accused were in possession of the land when the accused 

allegedly trespassed into the disputed land. If P.W.7’s cross examination is to be 

believed then, accused also had house in the disputed land. Therefore 

prosecution has failed to bring out the essential elements of criminal trespass 

and mischief against the accused. P.W.7 is not a direct witness, rather he is a 

hearsay witness. He has only proved his signature in Exhibit 2 seizure list. The 

investigation officer stated that he did seize fifteen nos of wooden batam, 20 nos 

of wooden takta and four nos of broken tin roof and one door and eight nos of 

door planks but the seized articles were not produced before the court in order to 

identify the same. Otherwise the I.O. is a formal witness. No independent 

witnesses have supported the prosecution story. 

27.   I find that prosecution has failed to prove the guilt of the accused 

persons beyond all reasonable doubt. 

28.  In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused persons namely 

Bhagaban Das, Rantu Das and Mantu Das are acquitted of the offences u/s-

448/427/34 I.P.C. and they are set at liberty forthwith. 

29.   Bail bonds will stand cancelled after six months. 

30.   Judgment is written in separate sheets and delivered in open 

court.  

  Given under my hand and seal of this court on this the 30th day of 

July, 2018.                          

 

                                                         (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                                Nalbari.   
  

 Dictated and corrected by me 
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         (Smti. K.R. Deka) 

 Chief Judicial Magistrate, 

               Nalbari.   

A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1- Sri Mala Das @ Malabika Das, informant. 

PW.2- Prabin Malakar. 

PW.3- Sangita Das. 

PW.4- Abani Das. 

PW.5- Rana Das. 

PW.6- Indrani Das. 

PW.7- Dipali Das. 

PW.8- Rohit Das and 

PW.9- I.O Bhaskar Dewgharia. 

 

Witnesses for the defence 

None 

 

Prosecution Exhibits 

 

Ext.1   - FIR.   

Ext.1(1) - Signature of informant Mala Das @ Malabika Das. 

Ext.2  - Seizure list. 

Ext.2(1) - Signature of PW Abani Das. 

Ext.2(2) - Signature of PW Rohit Das. 

Ext.2(3) - Signature of I.O Bhaskar Dewgharia. 

Ext.3    - Charge-sheet. 

Ext.3(1) - Signature of I.O Bhaskar Dewgharia. 

 

 

Defence Exhibits 

None 
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                                                         (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                   Nalbari.   

 


